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SUPPLEMENTAL JURISDICTIONAL STATEMENT

______Thisadtion involves the question of whether McGrain should be mede to repay money loaned to
him by Lovenduski. The Trid Court entered Default Judgment in favor of Lovenduski and againgt
McGrain on July 24, 2000 (LF 28-30). The Trid Court conditionaly s&t asde thet Judgment on
Augug 22, 2000 (LF 69). McGran's Amended Mation to Set Adde Default Judgment was overruled
and the Default Judgment previoudy entered was reindated by the Trid Court’'s Amended Order and
Judgment which was filed November 7, 2000 (LF 181-183). McGrain subsequently appedled to the
Missouri Court of Appeds Western Didrict. McGrain gppeded the Trid Court’ s entry of the Default
Judgment and its Order Overruling his Amended Mation to St Asde Default Judgment which
reindated the Default Judgment.

Jurisdiction is now vested in this Court pursuant to its Order of Trandfer dated November 20,
2001. TheMissouri Court of Appeds, Western Didrict, issued its Opinion on August 7, 2001. A
timely Mation for Rehearing or in the Alternaive Request to Trandfer was filed with the Western Didrict
on August 21, 2001. Said Mation for Rehearing was overruled and the Motion for Trandfer wes
denied on October 2, 2001. A subsequent Application for Trandfer was filed with this Court on
October 15, 2001. Juridiction of this causeis now properly in this Court pursuant to Artide V,
Section 10 of the Missouri Conditution and Missouri Supreme Court Rules. This Court, pursuant to
ArtideV, Section 10 of the Missouri Condtitution and Missouri Supreme Court Rules, now has
juridiction asto dl issues the same asiif on an origind goped.

STATEMENT OF FACTS

Josph A. Lovenduski loaned Craig L. McGrain One Hundred Twenty Thousand Dallars

($120,000.00) in two (2) separate transactions on or about July 7, 1998 and on or about September 9,



1998 (LF 22 and 28). These transactions occurred in Missouri (LF 22 and 28). Thefundswere
trandeared from Citizens Bank and Trugt in Chillicothe, Missouri to Frst Augtin Funding Corporation by
wiretrander (LF 22 and 28).

McGran defaulted in the payment of these obligations (LF 22) and Lovenduski brought suit in
the Circuit Court of Plate County, Missouri by filing his Petition on April 20, 2000 (LF 10).
Lovenduski requested a summons be issued so that service could be hed out of Missouri (LF 16). The
Petition and Out of State Summons was forwarded to the Sheriff of Monroe County, New York. On
April 28, 2000, Richard Zicari who was a Congtable served the Petition and Summons on McGrain by
persond sarvice (Supp. LF 2).

Congable Zicari 9gned awritten return of sarvice on May 3, 2000 which Sated that he had
authority within the State of New Y ork to serve such pleadings (Supp. LF 2). However, Condable
Zicari did nat file that return of service with the Circuit Court of Platte County, Missouri (LF 1-9).

On May 30, 2000 Charles A. Hurth filed a Specid Entry of Appearance on behdf of McGran
in the Circuit Court of Plate County, Missouri (LF 18). Init, Mr. Hurth aleged thet the Court didn’t
have persond jurisdiction over McGrain, but did not make
any dlegations asto the sufficdency of process or the sufficiency of the sarvice of process (LF 18).
Likewise Mr. Hurth did not request the Court for any afirmaive rdief (LF 18). Fallowing the sarvice
of process on April 28, 2000 until July 21, 2000, neither McGran nor anyone for him filed any Answver
or motion with the Trid Court (LF 1-3, Opinion 3 “Prior to the hearing, no Mation to Dismiss for Lack
of Persond Juridiction had been made by Mr. McGrain, nor hed hefiled an Answer.”). Hedid not file
aMation to Digmissfor Lack of Persond Jurisdiction nor did hefile aMation to Quash Sarvice of

Process during thistime frame (LF 1-3).



On June 19, 2000 Lovenduski filed aMation for Entry of Default Judgment (LF 20). This
moation was origindly noticed up for July 7, 2000 (LF 25). Subsequent to the motion being naticed up
for thet date, Mr. Hurth requested the motion be st for adifferent date (LF 26). Subsequently,
Lovenduski filed an Amended Natice naticing up the Mation for Entry of Default Judgment for July 21,
2000 (Supp. LF 1).

On duly 21, 2000, Lovenduski appeered by atorney Keith Hicklin and McGrain gppeared by
atorney Mr. Hurth (TR 4, L 13-18). McGrain again ordly assarted to the Court that it had no persond
jurisdiction, but failed to ask the Court for any rdief or an extendgon of time o that he could filean
Answer or fileamation chdlenging persond jurisdiction (TR 4-11). The Court then proceeded to teke
up Lovenduski’ sMation for Entry of Default Judgment (TR 7, L 9-13). Lovenduski advised the Court
that service had been hed for more than thirty (30) days (TR 5, L 8-10). Lovenduski offered into
evidence and the Court admitted Lovenduski’s Affidavit which Stated, inter dia, the transaction
occurred within Missouri (TR 8, L 5-6, 14; LF 22). Mr. Hurth argued that McGrain wias not aresident
of Missouri, thet there was litigation pending in New Y ork between the parties, and that McGrain was
not a proper party because the proceeds of the loans were transferred to Firgt Audtin (TR 4-11).
McGrain presented no affidavits and no witnesses a thishearing (TR 4-11). He requested no reief
from the Court other than to set a date on which the Court would hear hisMotion to St Asdea
Default Judgment in the event one was entered (TR 9, L 11-14).

Upon the Affidavit of Lovenduski and the Statements of counsd, the Court entered judgment in
favor of Flaintiff and againg Defendant in the amount of One Hundred Twenty-Two Thousand Four
Hundred Sixty-Nine and 38/100 Dallars ($122,469.38) plus accrued interest from and after March 30,

2000 a therae of Thirty and 92/100 Dallars ($30.92) per day and cogts (LF 28). The Court found



that the transaction occurred in Missouri, thet the Defendant hed been served, that time hed expired for
filing an Answer and that McGrain had nat filed any motion or requested any dfirmative rdief (L 28).

McGrain filed aMation to Set Asde Default Judgment on July 31, 2000 (LF 35) and noticed it
up for hearing on August 11, 2000 (LF 32). McGrain gopeared by Mr. Hurth on August 11, 2000 and
Lovenduski gopeared by atorney Don Witt (TR 12, L 13-16). At that hearing Lovenduski pointed out
defidendesin McGran'smation (TR 13, L 18to p. 15, L 12). Based on those deficiencies McGran
requested and the Court granted an additiond week to file an Amended Mation to Set Asde Default
Judgment (TR 18, L 16-25). The Court set August 18, 2000 as the dete to hear such moation (TR 18,
L 23-25).

TheTrid Court took up McGran's Amended Mation to Sat Asde on August 18, 2000 and
granted that mation conditioned upon McGrain's payment to Witt & Hicklin, P.C. of Fve Hundred
Doallars ($500.00), for their partid atorney fees (TR 30, L 10-16). The Court entered itsforma Order
to that effect on August 22, 2000 which gave McGrain fifteen (15) daysto stidfy the condition (LF
69). A copy of the Order was mailed by the Court Clerk to Mr. Hurth on thet date (LF 5).

In spite of the condition, which was dearly sated in the Order, McGrain faled to pay the Five
Hundred Dallars ($500.00) to Witt & Hicklin, P.C. within fifteen (15) days of the entry of the Order
(LF 183). McGran failed to even meke the payment or tender payment within fifteen (15) days after
September 14, 2000, the date Mr. Hurth acknowledges recaiving the Order (LF 182). Tender of the
payment of atorney feeswas not offered until October 6, 2000, a which time Lovenduski refused (LF
182).

On October 6, 2000, Lovenduski filed hisMation for Entry of Order Denying Amended

Moation to St Asde Default Judgment (LF 87-89). McGrain gppeared by Gary V. Fulghum and



Lovenduski gopeared by Mr. Hicklin at the Trid Court’s hearing of the motion on November 3, 2000
(TR39, L 11-15). After hearing arguments of counsd, the Court found thet the condiition in the Order
Setting Asde Default Judgment was not sttisfied and denied McGrain's Amended Mation to Set Asde
Default Judgment (TR 52, L 1-8). The Court aso denied Defendant’ s Mation to Dismisswhich hed
been filed previoudy, but never decided (LF 8).

The Court entered its forma order on November 7, 2000 (LF 181).



POINTSRELIED ON

1.

THE TRIAL COURT DID NOT ERR IN ENTERING DEFAULT JUDGMENT,
IN OVERRULING DEFENDANT’SAMENDED MOTION TO SET ASIDE DEFAULT
JUDGMENT OR IN REINSTATING THE DEFAULT JUDGMENT BECAUSE THE
TRIAL COURT HAD PERSONAL JURISDICTION OVER DEFENDANT

(@ INTHAT DEFENDANT HAD BEEN SERVED WITH PROCESS,
PLAINTIFF’'SPETITION AND AFFIDAVIT ESTABLISHED THAT DEFENDANT
HAD TRANSACTED BUSINESSAND MADE A CONTRACT WITHIN THE STATE
OF MISSOURI RELATING TO THE MATTERSINVOLVED IN PLAINTIFF'S
LAWSUIT, AND THAT DEFENDANT HAD MINIMUM CONTACTSWITH THE
STATE OF MISSOURI, AND

(b)  INTHAT DEFENDANT’SAFFIDAVITSWERE NOT PRESENTED TO
THE COURT AT THE DEFAULT JUDGMENT HEARING; AND

(c) INTHAT THE TRIAL COURT'SDENIAL OF DEFENDANT'SMOTION
TO DISMISSDUE TO LACK OF PERSONAL JURISDICTION FILED ON AUGUST

25,2000 HASNOT BEEN APPEALED AND DEFENDANT FAILED TO FILE A 74.06

MOTION.

(d) INTHAT THE DEFENDANT RECOGNIZED THE CASE WASIN
COURT, BUT WAIVED THE DEFENSES OF LACK OF PERSONAL JURISDICTION

AND INSUFFICIENCY OF SERVICE OF PROCESS THROUGH INACTION.



State ex rel. White v. Marsh, 646 SW2d 357 (Mo. 1983)

Greenwood v. Schnake, 396 SW2d 723, 726 (Mo. 1965)
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POINTSRELIED ON

11,

THE TRIAL COURT DID NOT ERR IN ENTERING DEFAULT JUDGMENT,
IN OVERRULING DEFENDANT’SAMENDED MOTION TO SET ASIDE DEFAULT
JUDGMENT OR IN REINSTATING THE DEFAULT JUDGMENT BECAUSE
DEFENDANT FAILED TO “PLEAD OR OTHERWISE DEFEND” WITHIN THE
MEANING OF RULE 74,05, IN THAT THE SPECIAL ENTRY OF APPEARANCE
CONTESTING JURISDICTION AND DEFENDANT’'SARGUMENT AT THE JULY
21, 2000 HEARING DID NOT PROPERLY PRESENT THE I SSUE OF PERSONAL
JURISDICTION TO THE COURT.

Murphy v. Carron, 536 SW2d 30 (Mo. 1976)

State ex rel. White v. Marsh, 646 SW2d 357, 359 (Mo. 1983)

Chapman v. Commerce Bank of St. Louis, 896 SWw2d 85 (Mo. App. E.D. 1995)

State ex rel. Fisher v. McKenzie, 754 SW2d 557 (Mo. 1988)

Missouri Supreme Court Rule 44.01(b)

Missouri Supreme Court Rule 55.27

Missouri Supreme Court Rule 74.05(a)

Missouri Supreme Court Rule 55.26

5th and 14th Amendment to the U.S. Contitution
Artidel, Section 10 of the Missouri Congtitution

Artidel, Section 14 of the Missouri Condtitution



POINTSRELIED ON

111,

THE TRIAL COURT DID NOT ERR AND DID NOT ABUSE I TSDISCRETION
IN OVERRULING DEFENDANT’SAMENDED MOTION TO SET ASIDE DEFAULT
JUDGMENT OR IN REINSTATING THE DEFAULT JUDGMENT BECAUSE
DEFENDANT FAILED TO MEET THE CONDITION UPON WHICH THE SETTING
ASIDE OF THE DEFAULT JUDGMENT WAS CONDITIONED AND BECAUSE
DEFENDANT FAILED TO PLEAD OR SHOW GOOD CAUSE FOR ALLOWING
THE DEFAULT TO BE ENTERED

(8 INTHAT DEFENDANT FAILED TO PAY FIVE HUNDRED DOLLAR
($500.00) ATTORNEY FEESTOWITT & HICKLIN, P.C., AND

(b)  INTHAT DEFENDANT’ SAFFIDAVITSAND PLEADINGSWERE
INSUFFICIENT AND FAILED TO ESTABLISH THAT THE FAILURE TO FILE AN
ANSWER WASDUE TO MISTAKE OR INADVERTENCE OF DEFENDANT OR

OTHER GOOD CAUSE.

Bredeman v. Eno, 863 SW2d 24 (Mo. App. W.D. 1993)

Crain v. Crain, 19 SW3d 170, on May 31, 2000 (Mo. App. W.D. 2000)

Cotleur v. Danziger, 870 SW2d 234 (Mo. 1994)

Crowe V. Clairday, 935 SW2d 343 (Mo. App. S.D. 1996)

Gering v. Walcott, 975 SW2d 496, 499 (Mo. App. W. D. 1998)




Gibson By Woodall v. Elley, 778 SW2d 851 (Mo. App. W.D. 1989)

Murphy v. Carron, 536 SW2d 30 (Mo. 1976)

Schultev. Venture Stores, Inc., 832 SW2d 13 (Mo. App. E.D. 1992)

Missouri Supreme Court Rule 74.05



ARGUMENT

1.

THE TRIAL COURT DID NOT ERR IN ENTERING DEFAULT JUDGMENT,
IN OVERRULING DEFENDANT’SAMENDED MOTION TO SET ASIDE DEFAULT
JUDGMENT OR IN REINSTATING THE DEFAULT JUDGMENT BECAUSE THE
TRIAL COURT HAD PERSONAL JURISDICTION OVER DEFENDANT

(@ INTHAT DEFENDANT HAD BEEN SERVED WITH PROCESS,
PLAINTIFF’'SPETITION AND AFFIDAVIT ESTABLISHED THAT DEFENDANT
HAD TRANSACTED BUSINESSAND MADE A CONTRACT WITHIN THE STATE
OF MISSOURI RELATING TO THE MATTERSINVOLVED IN PLAINTIFF'S
LAWSUIT, AND THAT DEFENDANT HAD MINIMUM CONTACTSWITH THE
STATE OF MISSOURI, AND

(b)  INTHAT DEFENDANT’SAFFIDAVITSWERE NOT PRESENTED TO
THE COURT AT THE DEFAULT JUDGMENT HEARING; AND

(c) INTHAT THE TRIAL COURT’SDENIAL OF DEFENDANT'SMOTION
TO DISMISSDUE TO LACK OF PERSONAL JURISDICTION FILED ON AUGUST

25,2000 HASNOT BEEN APPEALED AND DEFENDANT FAILED TO FILE A 74.06

MOTION.

(d) INTHAT THE DEFENDANT RECOGNIZED THE CASE WASIN
COURT, BUT WAIVED THE DEFENSES OF LACK OF PERSONAL JURISDICTION

AND INSUFFICIENCY OF SERVICE OF PROCESS THROUGH INACTION.



STANDARD OF REVIEW

Where an Appdlant chdlenges the entry of a Default Judgment on the bassthet it was void on
jurisdictiond grounds, this Court should review the Trid Court’s decison independently on goped by
examining the matters before the Trid Court a the time the Default Judgment was entered. L aser

Vision Centers, Inc. v. Laser Vision Centerslntern., SpA., 930 SWw2d 29 (Mo. App. E.D.

1996). This Court’'s andard of review on theissue of the Trid Court overruling Defendant’s
Amended Mation to Set Asde Default Judgment and reindaing the Default Judgment is addressed
under Point 111

ARGUMENT ON POINT |

PERSONAL JURISDICTION OVER MCGRAIN

_Atrid oourt acquires persond juridiction ether because: (1) the long arm Satute and the
condtitutional minimum contact are stisfied, or (2) persond juridiction iswaived. Persond jurisdiction
may be waived through action or inaction.

_ Lovenduski agressthat Mr. Hurth's Spedid Entry of Appearance did not waivethe persond
juridiction defense. McGran is correct thet the act of filing the Spedid Entry of Appearance did not
walve McGran's chdlenge to persond jurisdiction. However, McGrain' sfalure to presant the defense
of lack of persond jurisdiction to the Court and failure to ask the Court for rdief by maotion or answer
within the time provided waived those defenses Rule 55.27(g). McGrain walved persond jurisdiction
through inection, not action.

LAW ON WAIVER OF PERSONAL JURISDICTION




The modern gpplication of the walver rule gopearsto haveits beginning in Greenwood v.

Schnake, 396 SW2d 723, 726 (Mo. 1965). Greenwood datesthat "a defendant objecting to lack

of jurisdiction over his person should prompitly file the mation raisng the question. Such amoation must
be meade within the time alowed for responding to the opposing party's pleaeding, Civil Rule 55.36;
Saction 509.330, and if not made within the time therein limited, the party waives dl objectionsto
juridiction then avallable to him, by the express provisons of Civil Rule 55.37 and Section 509.340."
Greenwood datesthat if aparty does not file amotion to contest persond jurisdiction and does not file
an answer contesting persond jurisdiction within the time alowed, then thet party waives dl objections
to persond jurisdiction. The Supreme Court again addressed the issue of waiver in Crouch V.
Crouch, 641 SW2d 86 (Mo. 1982). Judge Wdliver dated in footnote 4, "walver may occur,
therefore, by dther the defendant'sinaction or hisaction. It results from a ‘fallure to assart the defense
within the time prescribed by the rules whenever the defendant gppears and fallsto rase the defense
within thetime dlowed for pleading.”

The Missouri Supreme Court examined the history of “specid gppearances’ and interpreted

the rules rdated to chdlenging persond juridiction in State ex rel. White v. Marsh, 646 SW2d 357

(Mo. 1983). ThisCourt laid out two (2) waysto chdlenge persond jurisdiction. Frg, thisCourt sad a
Defendant may chdlenge persond jurisdiction by “ignor{ing] asummonsin the hope thet any default
judgment subsequently rendered will be found to be void for want of jurisdiction over the person.” Id.
a 359. The sacond option higtoricaly wasto enter a“ gpecid gppearance’ to chdlengein court the
jurigdiction over the person. 1d. The second gpproach istoday exercised by teking advantage of

Missouri Supreme Court Rule 55.27.



In State ex rel. White v. Mar sh adefendant sought to exercise the second option by

dfirmativdy chdlenging the juridiction of the court. However, the defendant, prior to raisng theissue
of persond juridiction, sought and recaived an extenson of time within which it could answer or meke
amotion pursuant to Rule 55.27. Previoudy, seeking such an extenson was deamed to be agenerd
entry of gopearance which waived any chdlenge to persond jurisdiction. However, this Court said thet
under the new interpretation of Rule 55.27, such arequest would not walve a chdlenge to persond
juridiction. Relevant to the case a bar, “a defendant who obtains an extenson of time to respond
‘recognizes that the caseisin court,’ so that the option of teting persond jurisdiction by submitting to
Oefault isno longer avalldble The defendant who obtains an extenson might o be hdd to be in court
for al purposssif defenses rdating to persond jurisdiction or venue are not presented within thetime
gpedified in an order complying with Rule 44.01(b).” 1d. a& 362. This Satement meansthat oncea
party takes any action in court, whether by saeking an extension of time or by entering aspedid entry of
gopearance, that party foregoes the first method of chdlenging persond juridiction, i.e dlowing a
default to be entered and chdlenging the judgment collaterdly. Badcaly, once aparty isin court, even
though thet party is chdlenging the jurisdiction of the court, the party must abide by the Rules of Civil
Procedure. The party can no longer deny knowledge of the proceedings. The party mugt teke
meesures authorized by the Rules of Civil Procedure to chdlenge the court’ sjurisdiction. In the event
the party does not subssquently chalenge the jurisdiction of the court, the party is desmed to have
foregone the firg method of chdlenging persond jurisdiction by ignoring court proceedings and
chdlenging thejudgment callaterdly.

Alsoin 1983 the Supreme Court, in Sullenger v. Cooke Sales and Service Co., 646

SW2d 85 sad "persond jurisdiction (as opposed to subject matter jurisdiction) may bewaived when a



defendant makes no objection or pleading on the issues but otherwise subjects itsdlf to the jurisdiction of
the court.”

The Western Didrict Court of Appedlsfiled an Opinion onthisissuein Chase Third Century

Leasing Co., Inc. v. Williams, 782 SW2d 408 (Mo. App. W.D. 1989), and sad "dthough it is

generdly necessary to satify the Missouri long am Satute to obtain in personam jurisdiction over a
non-resident defendant pursuant to Section 506.500, jurisdiction over the person may be obtained by

consant or by waiver”" The Eagten Didrict effirmed thisrulein State ex rel. Tinnon v. Muéller,

846 SW2d 752 (Mo. App. E.D. 1993) by saying "persond jurisdiction may neverthdess be conferred

by consent or waiver." The Southern Didrict has do afirmed thisrulein In Re Adoption of J.P.S,,

876 SW2d 762 (Mo. App. SD. 1994). The Southern Didrict hdd that "a party may, however, waive
apersond juridiction defense by voluntarily gppearing without service of any writ, or whether the
noticeis short of thet required by law or was defectively served if the party who so gopears ether fails
then to raise his parsond juridiction defensein atimdy fashion or tekes action thet iswhally
inconggtent with his assartion thet the Trid Court iswithout persond juridiction.” The most recent case

counsd for Lovenduski hasfound isWorley v. Worley, 19 SW3d 127 (Mo. 2000), in which this

Court sad, if he or she appears, "a defending party who wishes to raise defenses of lack of persond
juridiction, insufficiency of process, or insufficiency of service of process mudt do o ether inapre-
ansver mation or in the party'sanswver.” Thewalver provison does not require afinding by thetrid
court thet each defenseiswalved. All defensesthet are not raised are waived autometically.

FACTSON WAIVER THROUGH INACTION




Inthe case a bar, Mr. Hurth'sfiling of a Specid Entry of Appearance, his Request for a
Continuance filed June 26, 2000 and his gopearance and argument in court on July 21, 2000 brought
McGrain into court for dl purposes, “if defenses rdaing to persond jurisdiction or venue are not
presented within the time pecified.” McGrain did not present his defense rdated to persond
juridiction within the time specified in Rule 55.27. Therefore under Rule 55.27(g)(1), McGrain waived
any defense he may have hed regarding lack of “jurisdiction over the person, improper venue,
insufficdency of process, insufficiency of service of process, thet Plantiff should furnish security for cogts
that Plaintiff does not have legd capacity to sue, that there is another action pending between the same
patiesfor the same causein this Sate, that severd daims have been improperly united or thet the
counterdaim or crassdlam is one which cannot be properly interposed” because he did not meke a
motion under Rule 55.27 nor did he indude any such defensesin aresponsve pleading. Rule 55.27.

In other words, Mr. Hurth' sfiling of a Spedid Entry of Appearance, filing of an Application for
Continuance and gppearance on July 21, 2000 did not waive McGrain's defense of persond
jurisdiction, but McGran'sfalureto file aregponsve pleading, induding such defense and McGrain's
falureto file amation chalenging persond jurisdiction waived those defenses. The actions of McGrain
and hisattorney did not waive persond jurisdiction. The lack of action of McGrain walved that defense
aswdll es severd others

PROOF OF SERVICE OF PROCESS

McGrain rases for the firg time on goped achdlenge to the proof of the service of process. It
isimportant to note the digtinction between a chdlenge to the method of service of processand a
chdlenge to the proof of the service of process. Appdlant’ s arlguments rlated to the return of sarvice

are achdlengeto the proof of service of processwhich is governed by Missouri Supreme Court Rule



54.20(b). Thisrule was amended effective January 1, 1989. In this amendment, a sentence was added
which gates, “The court may consder the effidavit or any other evidence in determining whether sarvice
has been properly mede” (emphads added). With the addition of this sentence, Circuit Courts have
the authority to look a matters other than areturn of sarvicein deciding whether service was proper.
McGrain was sarved on April 28, 2000 (Supp. LF 2). Thisfact has not been chdlenged urtil
now. At the default judgment hearing, Lovenduski’ s atorney advised the Court that service had been
hed for more then thirty (30) days (TR 5, L 8-10). McGrain did not chdlenge the sarvice of process a
thet time (TR 5,L 20- TR 6, L 23). McGran's parsond jurisdiction defense & that time and
continuoudy up to thefiling of the Appdlant’ s Brief condsted of argument that he did nat have minimum
contacts with Missouri or contects sufficient to satify Missouri’ slong-arm satute. McGrain argued
other defenses such asthe dlegation that Frst Audtin should have been aparty to the lawsuit insteed of
him in addition to his no minimum contacts argument, but did not chdlenge the sufficiency of the sarvice
of process or the sufficiency of processitsdf until thefiling of Appelant’ sBrief (TR 6, L 12-17).
Because the sarvice of processwas not chdlenged in thetria court, it was waived.

BASISOF TRIAL COURT'SFINDING OF PERSONAL JURISDICTION ON JULY

21, 2000
On duly 21, 2000, the Trid Court took up Lovenduski’s Mation for Entry of Default Judgment.
Prior to this hearing and during the hearing, McGrain hed faled to properly present to the Court a
chdlenge to persond juridiction. McGrain had merdy made generdized datements thet the Court hed
no persond jurisdiction because McGrain resded in New York. At no point prior to or during the
hearing on July 21, 2000 did McGrain chdlenge the sarvice of process. The only evidence before the

Court on July 21, 2000 was the Affidavit of Lovenduski which was admitted as Plaintiff’s Exhibit 1



which generdlly recited the dlegationsin the Petition, induding the alegation thet the transaction
occurred in Missouri, and the satements of counsd. McGrain presented no affidavits to counter any of
Lovenduski’sdlegations Upon Lovenduski’s offer of Exhibit 1 into evidence, Mr. Hurth asked the
Trid Court to note thet the Affidavit was a“New Y ork Affidavit” and Sated that New Y ork wasthe
proper place for the partiesto litigete (TR 8, L 5-14). McGran has never provided any authority why
the Tria Court should have not beieved the sworn satement of Lovenduski in the Affidavit Smply
because it was executed in aSger Sate, even though it gopeared on itsface to be authentic. Infact,
McGran later submitted to the Trid Court two (2) Affidavits Sgned by him in New Y ork (the second of
which was notarized on October 17, 2000 by Diana L. Liberti without anotarid $amp as she had
placed on the previous Affidavit executed August 11, 2000 which contained anotarid samp thet said
her commission expired September 2, 2000).

On duly 21, 2000 the Court found thet there had been proper sarvice on McGrain and thet the
Court had persond jurisdiction over him based on the limited evidence presented. The Statements
contained in the Affidavit are sufficdient independent of the fact thet persond jurisdiction was waived.

Appdlant in various places argues that the Affidavits and mations which came subseguent to the
Default Judgment should be considered in deciding whether the Trid Court hed jurisdiction on July 21,
2000. This Court however should limit its examingtion to the evidence before the Court on July 21,
2000. Although this Court’ s review of whether the Trid Court hed jurisdiction on July 21, 2000 is
independent, this Court should not look a evidence or argument that was not presented to the Trid
Court by thet date.

The evidence before the Trid Court on July 21, 2000 was thet the loan transactions hed

occurred within Missouri (LF 22). This dlegation satidfied both the * transacts any businesswithin the



dae’ and the “makes any contract within the dat€’ provisons of Rule 54.06. Asdaed in Laser

Vision Centers, Inc. v. Laser Vision Centerslntern., SpA., 930 SWw2d 29 (Mo. App. E.D.

1996), “the ‘[t]ransacts any business prong in the rule must be congtrued broadly so thet even asingle
transaction may confer juridiction under the ruleif thet is the transaction sued upon.” The evidence
before the Court was sufficient to find persond jurisdiction over the Defendant. 1t is concavable thet
hed McGrain properly chdlenged the jurisdiction of the Court, then Lovenduski would have presented
more detalled evidence. However, snce McGrain did not properly chdlenge jurisdiction, Lovenduski’s
dlegations were sufficent for the Trid Court to find jurisdiction.

In addition to the above-dated legd reasonswhy McGrain's current attack on persond
jurisdiction should fall, this Court should rule againg McGrain on his persond jurisdiction arguments for
policy reesons. The Missouri Rules of Civil Procedure lay out an orderly method for chalenging
persond jurigdiction. McGrainfalled to abide by thoserules. A party who failsto abide by the Rules of
Civil Procedure should not later be dlowed rdief from this Court. Likewise, dthough Abe Shefer, the
Trid Judge, was an atorney, he was not Craig McGrain's atorney and should not have an obligation to
advise McGrain on how to defend lavaits The review of the record shows thet Judge Shafer inno
way impeded Mr. Hurth' s attempted defense of thiscase. Infact, areview of the record on apped
shows that Judge Shafer provided McGrain every opportunity to correct errors. Eventudly, however, it
gopearsthat Judge Shafer decided that further accommodations to McGrain would do injustice to
Lovenduski.

Furthermore, McGrain has nat gppeded the denid of hismation to dismissfor lack of persond
juridiction filed on August 25, 2000 and did not file amation pursuant to Rule 74.06. Rule 74.06 s&ts

out the method of chdlenging ajudgment on the bassthet it isvoid. A Rule 74.05 motion does not



permit the court to addressthat issue. Therefore, because McGrain has never asked the trid court to
determineif the judgment was void for lack of persond jurisdiction (or void for lack of sarvice of
process), this Court should hold thet the issue has not been preserved for goped and is not ripe for

review.



ARGUMENT

11,

THE TRIAL COURT DID NOT ERR IN ENTERING DEFAULT JUDGMENT,
IN OVERRULING DEFENDANT’SAMENDED MOTION TO SET ASIDE DEFAULT
JUDGMENT OR IN REINSTATING THE DEFAULT JUDGMENT BECAUSE
DEFENDANT FAILED TO “PLEAD OR OTHERWISE DEFEND” WITHIN THE
MEANING OF RULE 74,05, IN THAT THE SPECIAL ENTRY OF APPEARANCE
CONTESTING JURISDICTION AND DEFENDANT’'SARGUMENT AT THE JULY
21, 2000 HEARING DID NOT PROPERLY PRESENT THE I SSUE OF PERSONAL
JURISDICTION TO THE COURT.

STANDARD OF REVIEW

The gandard of review for determining whether the Trid Court erred in entering Defauilt

Judgment isthe sandard set forth in Murphy v. Carron, 536 SW2d 30 (Mo. 1976). Because

Appdlant only dlegesin Point 11 that the Tria Court “erroneoudy dedlared and gpplied the law and
reached a condusion againg the weight of the evidence” Respondent will only respond to those two
(2) items and not address whether the Trid Court’s order and judgment had no subgtantid evidenceto

support it (App. Brief P. 28).



ARGUMENT ON POINT 11

MCGRAIN DID NOT PLEAD OR OTHERWISE DEFEND ON OR BEFORE

JULY 21, 2000

FACTSON OTHERWISE DEFEND

____ Becaus=McGrain through his attorney Mr. Hurth did very little prior to the Court’ s entry of
Default Judgmert, it is hepful to look & whet hefaled to do. McGrain failed to ask the Court for any
dfirmaive rdief rdaed to theissue of parsond juridiction. McGrain did nat file an Ansver which
incorporated the defense of lack of persond juridiction. McGrain did not fileaMation to Dismiss
because of alack of persond juridiction. McGrain did not tetify in person or by afidavit on the
metter of persond jurisdiction. McGrain did not have any other witnesses testify in person or by
afidavit on issues rdated to persond jurisdiction. In the event this Court determinesthat Mr. Hurth's
Soedid Entry of Appearance and satementsin Court congtituted amoation to dismissfor lack of
persond juridiction, McGrain did not notice thet metter up for hearing. McGrain did not ask the Court
to hear and decide the issue of persond jurisdiction.

LAW ON PLEAD OR OTHERWISE DEFEND

McGranwasin "default” if he "faled to plead or otherwise defend as provided by these rules™
Rule 74.05(a). The method provided by the rules for asserting "every defensg, inlaw or fact,” is
described in Rule 55.27. Thisrule says adefending party mudt @ther: 1) file aregpongve pleading, o
2) makea55.27 mation. Normadly, "pleed” means"ansver”, and "otherwise defend”’ meansfilea
55.27 mation.

As daed above, there are two (2) waysto chdlenge persond jurisdiction. A defendant may

gther: (1) ignore court proceedings and collaterdly atack the judgment, (2) comeinto court and



activdy chdlenge persond juridiction. A defendant chdlenges persond juridiction in the first method
by ignoring asummonsin the hope that any default judgment subsequently rendered will be found to be

void for want of jurisdiction over the person. State ex rel. White v. Marsh a 359. If a Defendant

dectsto prooead with this method of chdlenging persond jurisdiction, Rule 55.27(g) is of no effect.
Therefore when a defendant ignores litigetion al together, heis nat held to have waived the defenses
liged in Rule 55.27, induding persond juridiction. To say thet a defendant walves the defenses
contained in Rule 55.27 pursuant to Rule 55.27(g) when the defendant ignores the summonswould
diminate the fird method of chalenging persond jurisdiction.

The second method of chdlenging persond jurisdiction was higoricaly to enter a“ goedid
gopearance’. A spedid gopearanceisno longer required. However, if a defendant wishesto chdlenge
persond jurisdiction under the second method, then he must now do o under Rule 55.27. Under Rule
55.27 adefendant may dther fileamation rasing the defense of lack of persond jurisdiction or filean
ansver which rases the defense of lack of persond jurisdiction.

MCGRAIN'SELECTION

___ McGran dected not to chdlenge persond jurisdiction using the firs method when his atorney
filed a Specid Entry of Appearance with the Trid Court. Thefiling of this Specid Entry of Appearance,
of course, did nat by itsdf waive persond jurisdiction. However, thefiling of the Spedd Entry of
Appearance recognized that the caseis in court, much the same as a defendant who obtains an

extendon of time to respond “recognizesthet the caseisin court”. State ex rel. White at 362.

Because McGrain dected to pursue the sscond method of chalenging jurisdiction, i.e coming into court
and actively attacking persond jurisdiction, he forwent the option of testing persond jurisdiction by

submitting to default and later collaterdly attacking the judgment. By decting to challenge persond



juridiction by the second method, he was in court for dl purposssiif defenses rdlated to persond
jurisdiction were not presented within the time spedified. 1d. Asprevioudy sated, McGran faled to
present a defense related to persond jurisdiction within the time required.

Once McGrain wasin Court to chdlenge persond jurisdiction, he was required to conduct his
affirmative attack on persond jurisdiction pursuant to the rules of court. McGrain'slimited actsand
limited statements of his counsd did not ask for any rdief of Court and did not permit the Court to teke
any action in the nature of dismissing the Petition for lack of persond jurisdiction. I the Court would
have dismissed the lawsuit based on Mr. Hurth's Specid Entry of Appearance and gatementsin Court
on July 21, 2000, it would have violated Lovenduski’ s procedurd due process rights to natice thet such
action would be consdered by the Court and Lovenduski’ s right to prepare aresponse on that issue.

McGrain assatsin various parts of hisbrief that Mr. Hurth's Spedid Entry of Appearance and
hisord satementsto the Court on July 21, 2000 served as amoation to dismissfor lack of persond
juridiction and were sufficient actionsto fal within the term “ otherwise defend”.

At thetimethe Trid Court ruled on Lovenduski’s Mation for Entry of Default Judgment,
McGrain hed not requested any relief or order. Additiondly, even in the event that this Court congtrues
McGran'sattionsto that point as requesting rdlief, time hed expired for making such request. Rule
556.27. Becausetime expired for filing a responsve pleading which induded the defense based on
persond juridiction or amoation under Rule 55.27 chdlenging persond juridiction, McGrain waived
thet defense aswel asthe athersliged under the Rule. Rule 55.27(g).

The record indicates that McGrain was served with process on April 28, 2000, but more than
thirty (30) days passed before McGran's atorney, Mr. Hurth, filed a Specid Entry of Appearance on

May 30, 2000. Likewise, more than thirty (30) days passed from Mr. Hurth' sfiling of his Specid Entry



of Appearance until the Trid Court heard Lovenduski’s Mation for Entry of Default Judgment on July
21, 2000.

The Rules of Civil Procedure lay out the method for chdlenging persond juridiction and the
time within which the chdlenge must be made. McGrain abused the Rules of Civil Procedure by not
raisng the persond juridiction defense properly. The Trid Court properly entered rulings only on
metters properly presented to it by motion and noticed up and cdled for hearing. If the Trid Court
would have done otherwise, i.e. regarded Mr. Hurth's Specid Entry of Appearance and ord arguments
asamoation to dismissfor lack of persond jurisdiction or amation to quash sarvice of process, then
Lovenduski would have been subgtantialy prejudiced and the court would have violated his procedurd
due processrights. For the Trid Court to consder Mr. Hurth’ swords and actions as arequest for
rdief would have done injudtice to Lovenduski and would have vidlated his due process rights because
Lovenduski would nat have hed natice thet such ametter would be taken up by the court, and he would
not have had an opportunity to prepare aregponseto McGrain's request for rdlief.

Rule 55.26 requires thet al applicationsto trid courts for any orders be mede by written motion
unlessthe mation is mede during ahearing or & trid. Thisrule requires the mation to Sate two (2)
items. It requires amotion to “ sate with particularity the grounds therefore,” and it requires the mation
to “s forth the rdlief or order sought.” This Court will violate Lovenduski’ s procedura due process
rightsif it holds that Mr. Hurth's Specid Entry of Appearance and ord Satementsin open court
condtituted, collectively or separately, amotion. Lovenduski’s procedurd due processrights are
secured by the 5th and 14th Amendment to the U.S. Constitution and by Artide |, Section 10 of the
Missouri Conditution. Artide I, Section 14 of the Missouri Condtitution aso gives Lovenduski the right

to have any defenses dleged by McGrain heard in open court.



To say that Mr. Hurth's Specid Entry of Appearance or ord Satements conditute amotion
assating the defense of persond jurisdiction denies Lovenduski his procedurd due process rights by
permitting McGrain to assart a defense without giving notice to Lovenduski of the rdlief sought.
Additiondly McGrain never naticed up for hearing any request for rdief. To permit McGrain to request
afirmative rdief a the default judgment hearing would have denied Lovenduski his procedurd due
process right to notice of a matter to be heard in open court. For the Trid Court to take up and
consder theissue of persond jurisdiiction at the default judgment hearing aso would have denied
Lovenduski his procedurd due process right to prepare and provide aresponse.

TheMissouri Rules of Civil Procedure s#t forth the method and time within which aparty can
rase catan defenses. The requirements are specific. McGrain failed to satidfy those requirements and
the Trid Court correctly did not dismiss the Petition for lack of persond jurisdiction. McGrain's dbuse
of the Rules of Civil Procedure went S0 far asto request the Trid Court on July 21, 2000 to teke up
Lovenduski’s Mation for Entry of Default Judgment (TR 5, L 4-6). Indteed of requesting the Trid
Court grant him additiond timeto file an Answer assarting the defense of persond juridiction, filing a
Mation to Dismiss pursuant to Rule 55.27 or otherwise properly presenting to the Court the issue of
persond juridiction, McGrain through his attorney Mr. Hurth informed the Court thet if a defauilt
judgment were entered, then he would atempt to have it st asde (“and | guessif you wereto tekea
default, then I'd have to enter to try to set thet aside, but that’ swherewe dand.” (TR 6, L20-22). As
demondrated in the above quote and through the remainder of the transcript of the proceedings on July
21, 2000, a no time did Mr. Hurth request additiond time to properly present hisdefenseand a no

time did he even ask the Court for afirmative rdief rdated to persond jurisdiction.



TheTrid Court’s Judgment filed July 24, 2000 was nat in error because McGrain hed faled to
deny the dlegationsin Lovenduski’ s Petition, falled to properly present to the Court aMation to
Digmiss pursuant to Rule 55.27, failed to make any mation, ord or written, which complieswith Rule
55.26 and procedurd due process requirements, failed to request additiond time to present a defense,
and even if McGrain'sactions prior to the entry of Default Judgment are consdered to beamation
related to persond juridiction, said “mation” was not made within the time permitted for such.
Because McGran hed not requested any rdief prior to July 21, 2000, the Trid Court had no other
option but to hear and decide the only mation pending beforeit (TR 7, L 9-13).

McGrain, in his Brief under Paint 11, citestwo (2) casesfor the proposition thet an dlegation of
lack of persond jurisdiction without requesting rdief and presenting the issue to the Court condtitutes

“otherwise defend”. Bothin Chapman v. Commerce Bank of St. Louis, 896 SW2d 85 (Mo.

App. ED. 1995) andin State ex rel. Fisher v. McKenzie, 754 SW2d 557 (Mo. 1988) the issue

was different. These cases hdd that the Statements of counsdl and gppearance in Court were sufficient
to presarve the persond jurisdiction defense. However, in the present casg, it isMcGrain'sinactions,
not his actions, which waived his persond jurisdiction defense. Mr. Hurth's Specid Entry of
Appearance and datementsin Court sufficently gpprized the Trid Court of hisdam to a persond
jurigdiction defense S0 that these actions, by themsdlves, did not waive that defense. However, once
McGran wasin Court, he was required to attack persond jurisdiction pursuant to the Rules of Civil
Procedure. Because hefailed to do so, he waived that defense aswdl as others pursuant to Rule
55.27(g).

In summary, these two (2) cases dted by McGrain dedlt with whether acts by an atorney

waived persond jurisdiction wheress McGrain, in the case & bar, waved the defense of lack of



persond jurisdiction by hisinaction. Merdy gaing thet the Court has no persond jurisdiction is not and
should not be sufficient to stop dl court proceedings. A party who desiresto chdlenge persond
jurisdiction is under an obligation to make thet chdlenge properly under the Rules of Civil Procedure, to
natice up such amoation and ask the Court to enter an Order granting thet party affirmetive rdief.
McGran fdl into the exact Stuetion contemplated by the Missouri Suprene Court when it sad

inState ex rel. White v. Mar sh “the defendant who obtains an extenson might dso be hdd to bein

court for dl purposesif defenses rdating to persond jurisdiction or venue are not presented within the
time spedified in an order complying with Rule 44.01(b)”. 1d. at 362. Because McGran opted to
atack persond juridiction by the second method and not ignore the summons, he was required to
prosecute thet attack on persond jurisdiction pursuant to the Rules of Civil Procedure. When hefaled
to do S0 or even ask for more time within which to do so, he suffered the consequences. Hewaived

that defense.



ARGUMENT

111,

THE TRIAL COURT DID NOT ERR AND DID NOT ABUSE I TSDISCRETION
IN OVERRULING DEFENDANT’SAMENDED MOTION TO SET ASIDE DEFAULT
JUDGMENT OR IN REINSTATING THE DEFAULT JUDGMENT BECAUSE
DEFENDANT FAILED TO MEET THE CONDITION UPON WHICH THE SETTING
ASIDE OF THE DEFAULT JUDGMENT WAS CONDITIONED AND BECAUSE
DEFENDANT FAILED TO PLEAD OR SHOW GOOD CAUSE FOR ALLOWING
THE DEFAULT TO BE ENTERED

(@ INTHAT DEFENDANT FAILED TO PAY FIVE HUNDRED DOLLAR
($500.00) ATTORNEY FEESTOWITT & HICKLIN, P.C., AND

(b)  INTHAT DEFENDANT’ SAFFIDAVITSAND PLEADINGSWERE
INSUFFICIENT AND FAILED TO ESTABLISH THAT THE FAILURE TO FILE AN
ANSWER WASDUE TO MISTAKE OR INADVERTENCE OF DEFENDANT OR

OTHER GOOD CAUSE.

STANDARD OF REVIEW

The gandard of review of aruling on aMation to St AsSde a Default Judgment is abuse of
discretion and the Trid Court’ s discretion to not st asde adefault judgment “isagood ded narrower

then the discretion to st asde said judgment”. Schulte v. Venture Stores, Inc., 832 Sw2d 13

(Mo. App. ED. 1992). However, inthe case a bar, the Trid Court conditionally set asde the Defaullt
Judgment. The Trid Court hed the authority to condition the order stting aside the Default Judgment

on “such terms as arejud, indluding a requirement thet the party in default pay reasonable atorney’s



fees and expensesincurred as aresult of the default by the party who requested the default”. Missouri
Supreme Court Rule 74.05(d). When McGrain failed to meet that condition, Lovenduski moved the
Court to meke afinding on whether the condition had been met and enter the gppropriate order
accordingly.

On November 3, 2000, the Court took up Lovenduski’ s motion related to the condiition. At
the hearing, McGrain admitted thet he did not offer to tender payment of the atorney fees until October
6, 2000 (TR 40, L 21-22). That offer of tender was approximately forty-five (45) days fter the
condiition was s&t, more than thirty (30) days after the tender was required and more then twenty-two
(22) daysater McGrain's counsd admiitted receiving the order which said McGrain hed to pay Five
Hundred Dallars ($500.00) attorney fees within fifteen (15) days.

The Court found thet “ Defendant failed to comply with the condition of the Order Setting Aside
Judgment by failing to pay patid atorney’ sfeesin the amount of Five Hundred Dallars ($500.00) to
the firm of Witt & Hicklin, P.C. within fifteen (15) days” (LF 183). Thereforethe Trid Court
overuled Defendant’' s Amended Mation to Set Asde Default Judgment. Thisfinding by the Trid Court

was without the assstance of ajury and therefore should be reviewed pursuant to Murphy v. Carron

and should only be reversed if the finding was againg the waight of the evidence, there was no
subgantid evidenceto support it, or if it erroneoudy gpplied the law.

ARGUMENT ON POINT I11

ONLY POINT APPEALABLE

Gengdlly, alitigant may only gpped thefind order or judgment of atrid court. Inthecasea
bar, the find order was the order which reindated the default judgment because the condition was not

sidfied. Whether thetrid court ered in reingating the default judgment, after finding the Five Hundred



Dallars ($500.00) had nat been paid within fifteen (15) days of even the date McGrain's atorney
admits receipt of the order, isthe only gppedadle point.

SETTING ASIDE THE DEFAULT JUDGMENT WASAN ABUSE OF

DISCRETION

___ McGranfiled hisMation to St Asde Default Judgment pursuant to Rule 74.05(d). Missouri
Supreme Court Rule 74.05(d) sates asfallows, “Upon mation stating facts condituting ameritorious
defense and for good cause shown, ... adefault judgment may be set aside” (Emphassadded). Rule
74.05(d) requires the “ assartion of sufficient facts to conditute both a meritorious defense and good

cause shown.” Gering v. Wal cott, 975 SW2d 496, 499 (Mo. App. W. D. 1998). (Emphasis

added). The Western Didtrict of the Missouri Court of Appedls handed down Crain v. Crain, 19

SwW3d 170 (Mo. App. W.D. 2000) which in describing good cause sad, “good cause ... contemplates
conduct nat intentiondly or recklesdy designed to impede the judidd process and which
demonstrates freedom from negligence in allowing the default to occur.” (Emphess
added). McGrain mugt firg assart in his maotion facts showing a meritorious defense and facts showing
good cause for dlowing the default to occur. Then McGrain bears the burden of proving the factshe
has pleaded do in fact condtitute good cause

The Defendantsin Bredeman v. Eno, 863 SW2d 24 (Mo. App. W.D. 1993), had a

judgment entered againgt them by default on two promissory notes The Defendants filed amoation to
st adde the default judgment but the Appelate Court held that the Defendants “were not entitled to an
evidentiary hearing because thar motion to set asde the default judgment failed to meat the pleeding

requirements of Rule 74.05(c).” The former Rule 74.05(c) isnow Rule 74.05(d). The Bredeman



court Sated that “Entitlement to an evidentiary hearing on amoation to set asde a default judgment
depends on medting the pleading requirements of Rule 74.05(c). Under the explicit terms of Rule
74.05(c), amation to set asde adefault judgment must date facts condtituting both ameritorious
defense and good cause for the default. Bare Satements amounting to mere speculaions or condusions
fall to meet the requirement of pleading facts.” (Citations omitted) (Emphedisin origind).

The Defendantsin Bredeman gave two ressonsfor the default: fird, they faled to recave
any natice of the default procesdings or hearing; and second, they did not obtain counsd until after
recalving notice of the default judgment. The Court held that the Defendants were not entitled to an
evidentiary hearing because they sated no reasonsfor their failure to obtain counsd until the day after
entry of the default judgmernt.

McGrain was nat entitled to an evidentiary hearing on his Amended Motion to Set Asde
because he falled to meeat the pleading requirements of Rule 74.05(d) in that he failed to plead facts
showing good cause why the default judgment should be st asde. Nowherein McGran's 1) Mation
to St Asde Default Judgment, 2) Mation for Leave to FHle Answer Out of Time, 3) Answer to Petition
on LoarvBreech of Contract, 4) Entry of Appearance, 5) Natice of Hearing, 6) Amended Mation to
Sat Asde Default Judgment, 7) Affidavit of Defendant/Respondent Denying Persond Juridiction, or 8)
Defendant’ s Suggestions in Oppogtion to Aantiff’sMation for Entry of Order Denying Defendant’'s
Amended Mation to Satidy [9¢] Default Judgment has McGrain made any soeculaions or condusons,
let donefacts, asto any cause, good or bad, for dlowing the default to occur or any “reasongble
excuse for failure to respond to the summons’. Crain at 174.

McGran's condsent position throughout court proceedings has been that he did nothing wrong

through the time of the entry of the Default Judgment and he did not cause the default to occur.



McGran's conggtent position has been that the Trid Court erred in entering Default Judgment on July
21, 2000 and thereforeit was the Trid Court that caused the default to occur. Crain usesthe phrase
“reasonable excuse for fallure to respond to the summons’ in place of good cause for dlowing the
default to occur. McGrain's podition has been and continuesto be that he did not fall to respond.
Because McGran denies that the Default Judgment was entered due to hisfaullt, it is undersandable thet
he has never sated any facts which show that he caused the Default Judgment to be entered.
Lovenduski repectfully suggeststo the Court that McGrain's argument on good cause has been and
continuesto be“I didn't do anything wrong. It wasthe Trid Court who erroneoudy entered the
Default Judgment. | did not fail to regpond to the summons”

Lovenduski mede every effort to notify McGrain of hisintention to take ajudgment by defaullt,
athough such naticeswere not required. Crain a 174. Lovenduski firg advised McGran of hisintent
to take a default judgment in the firgt Natice cdling up the Mation for Default Judgment which wasfiled
on June 19, 2000 (LF 25). After aphone conference between counsd for Lovenduski and McGrain,
Lovenduski filed an Amended Natice cdling up the Mation for Default Judgment on June 28, 2000
(Supp. LFL). Fallowing the Court’s entry of judgment againgt McGrain and McGran'sfiling of his
Moation to Set ASde the Default Judgment, counsd for Lovenduski, Keith W. Hicklin, informed counsd
for McGrain that he would oppose McGrain's Mation to Set Adde the Default Judgment. The Trid
Court gave McGran the opportunity to file an Amended Mation to St Asde Default Judgment after
counsd for Lovenduski, Don Witt, argued to the Court on August 11, 2000 that McGrain's origing
moation wasinsuffidert.

In soite of Lovenduski’ s multiple notices and the second chances given by the Trid Court,

McGrain dill falled to give any cause or excuse for hisfailure to comply with the Missouri Supreme



Court Rules McGrain did nat dlege any causefor hisfalureto file an Answer prior to the entry of
Judgment. McGrain did nat dlege any cause for hisfalure to chdlenge the juridiction of the Trid
Court. McGran did not dlege any cause for dlowing the default judgment to be entered.

The gppdlate courts have sometimes hdd that mishandling of documents within a corporation
may be good cause for dlowing a default judgment to be entered. However, McGrain has been
represented by counsd since shortly after he was served with process. McGrain cannot dlege thet the
default was entered due to document mishandling or thet he did nat know the default was aoout to be
entered. In fact, he requested the Court take up and dlow partiesto argue the Mation for Entry of
Default Judgment a the hearing on July 21, 2000 (TR 5, L 4-6). McGrain dso acknowledged the fact
that the Court was about to enter a Default Judgment againg him a the hearing (TR 6, L 8-10, L 20-
22). McGran faled to take any action to prevent the entry of Default Judgment. Defendant’ s actions,
and inaction, were intentiond, or a leest reckless, in dlowing the Default Judgment to be entered.
McGrain made a*“ conscious choice of his course of action” when he decided thet ingtead of trying to
prevent the default from being entered he would ask the Court to st it aside later. Gibson By

Woodall v. Elley, 778 SW2d 851 (Mo. App. W.D. 1989). McGrain should not be permitted to use

his efforts efter the default was entered as evidence of good cause of why he dlowed it to be entered in
thefirg place. Ingeed of chdlenging juridiction or filing an Answer, McGrain impeded thejudicid
process by refusing to comply with the Missouri Supreme Court Rules

Because McGrain falled to plead facts showing good cause, or even speculate or make
conclusons asto good cause for setting asde the Default Judgment, McGrain was nat entitled to an

evidentiary hearing on hismation and McGran's Amended Mation to St Asde should have been



denied. To quote the Southern Didrict of the Missouri Court of Appedsin Crowe v. Clairday, 935

SW2d 343 (Mo. App. SD. 1996), ascited in Gering v. Wal cott, 975 SW2d 496 (Mo. App. W.D.

1998), “If ... alitigant choosesto ignore or act in reckless disregard of the rules and procedures set out
for the orderly adminidiration of the judicid process, he cannot then be heerd to complain when he
recaives no rdief under itsrules, particularly Rule 74.05(d).” Inthe case & bar, McGrain ather chose
to ignore or acted in reckless disregard of the rules of procedure set out for the orderly adminidtration of
thiscase Hedid not show good cause and did not demondrate his fresdom from negligencein
dlowing the default to occur.

OVERRULING OF THE MOTION TO SET ASIDE SHOUL D NOT BE

REVERSED BECAUSE THE CONDITION WASNOT SATISFIED

_____Although it was error to set agde the defauilt judgment, the Trid Court remedied thisthrough
later acts On August 18, 2000, the Trid Court conditiondly set aside the Default Judgment. The
formd Order Satting Asde Judgment was filed August 22, 2000 (LF 69). Because McGrain falled to
pay Fve Hundred Dallars ($500.00) within fifteen (15) daysof: (1) the date of the hearing; (2) the dete
the Order wasfiled; (3) the date his attorney acknowledged recaipt of the Order, Lovenduski moved
the Court for an entry denying the Amended Mation to St Asde Default Judgment (LF 87).

The Court took up Flantiff’ smotion on November 3, 2000 a which time the Court found thet
basad on the satements of counsd and the Affidavit of Keith W. Hicklin thet the condition hed not been
stisfied (LF 183).

The Trid Court had the power to condition the set asde of the Default Judgment under Rule
74.05(d). McGran has not chdlenged the Court' s ability to do so or the Court’ s determingtion thet the

payment was required to be made within fifteen (15) days Becausetherewasno jury to assst the



Court in determining whether the condiition had been stisfied, this Court should review the decison

under the sandard provided in Murphy v. Carron.

The only evidence before the Court was that McGrain did not offer to pay the atorney fee
amount within fifteen (15) days of the hearing & which the default was conditionally set aside, within
fifteen (15) days of the date the Order was entered, or within fifteen (15) days of the date receipt of the
Order was acknowledged.

This Court should afirm the Trid Court's ruling that the condition had not been met, and should
do so for palicy reasons. Rule 74.05(d) dlowsthe Trid Court to condition an Order Setting ASde
Default Judgment on suchtermsasarejud. The Trid Court beow determined thet it wasjudt to set
agde the Default Judgment if McGrain paid Five Hundred Dallars ($500.00) attorney fees within fifteen
(15) days. For this Court to now reversethe Trid Court’s condition would greatly limit the Trid
Court' s ahility to control matters pending beforeit. Conditiond sat addes of default judgmentsare
granted in the discretion of the Trid Court to prevent injusice. However, the Trid Court must have the
power to regain control of a party who hasfalled to abide by the Rules of Civil Procedure. The
consaquence of vidlating Judge Shefer’ s order to pay atorney feeswithin fifteen (15) dayswas dear.
This Court should establish precedent that when a Defendant is given a breek by having a default
judgment st asde, he should know thet further vidlations of the Rules of Civil Procedure will not be
dlowed.

McGran's actions following the conditiond set aade are particularly egregious. From the gart
of the proceedings in open court in this case, McGrain knew that Lovenduski sought default judgment,
but he falled to abide by the Rules of Civil Procedure. When the parties gppeared in Court on August

11, 2000, Lovenduski ably pointed out that McGrain’s Mation to Set Asde Default Judgment was



deficient. Insteed of denying the motion at thet time, the Trid Court dlowed McGrain to amend his
moation. Oneweek fallowing, Lovenduski again argued that McGrain failed to plead or show good
causefor dlowing adefault to be entered. However, the Trid Court, inits discretion, gave McGrain
one more chance but conditioned thet chance on his payment of Five Hundred Dallars ($500.00)
atorney feeswithin fifteen (15) days. In spite of the knowledge of the Order, more then fifteen (15)
days before hisfirg tender, McGrain failed one last time to take the action reguired to prevent a default
judgment from remaning entered againg him.

McGran genegrdly arguesthat he should be provided rdief because he did not have knowledge
of the order requiring him to pay Five Hundred Dallars ($500.00) attorneys within fifteen (15) days until
October 5, 2000. However, the long sanding rulein Missouri isthat “actions of a party’ s atorney,
induding procedurd neglect that predudes adient’s subdtantive rights, are imputed to the dient.

Cotleur v. Danziger, 870 SW2d 234 (Mo. 1994). ThisCourt in that case discussed how therule

wasa“harshrule’, but the consequence of not having the rule wastoo greet. There has been no
dlegaion that Mr. Hurth abandoned McGrain without notice. Thereforedl acts of Mr. Hurth or his
|ater attorney should beimputed to him. Asgtated in Cotleur “negligenceis not equivaent to
abandonment. Circumdtancesin which an attorney engages in representation of adient but falls

properly to handle the matter is not abandonment.” Id. at 238.



CONCLUSON

Will Missouri's ordered sysem of judtice be affirmed or reversed? For many years, our Rules
of Civil Procedure have served the people of Missouri well. They permit litigants to pick their fightsand
not argue about undisputed facts: Affirming the Trid Court will give Lovenduski ajudgment for money
heloaned McGran. Affirming the Trid Court will uphold our ordered system of judice

From time to time this Court sees the need to change the Rules of Procedure. If the Court feds
the Rules nead to be changed, Respondent asks the Court to do so by promulgating new Rulesthet will
aoply progpectively and not change the Rules by court opinion which will goply retroectively.

Lovenduski praysthis Court give him justice and not reward a party who failed to abide by the
Rulesof our jugtice sysems. Lovenduski prays this Court affirm the Trid Court below.
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